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_ ** The RESPOND 


MAY 0297 * 
The Mayor, Commonalty and S Evan Pagh,),,_ 


Citizens of the City of London, and Mery Reſpon- 
Governours of the Poſſeſſions, | his Wife, dents. 


Revenues and Goods of the Hoſ- MA ppellants. 
pitals of Edward VI. late King 
of England, of C hriſt, Bridewell,} 
and St. Thomas the Apoſtle, ' 4 


HE Arrriaxts being, or pretending to be, ſeized in 
bee of a Meſſuage or Tenement, called the Bowling-Green 
I om Horſe; with the Appurtenances, and a Bare and a Green 
RE <rcunto belonging, uſed for bowling, by their Indenture 
lot Leaſe dated che 1c“ of June, 15, demiſed the Pre- 
TR miſſes, and all Profits, Advantages and Appurtenances 
323 thereunto belonging to the ResponpenTs, from Michael- 
mas then laſt paſt, for the Term of 21 Years, at 3ol. per Aunum Rent, clear 
of all Taxes, Rates and Aſſeſſments whatſoever. 
The RxsyonpenT Evan Pagh by the ſaid Leaſe (inter alia) covenanted: 
to keep the ſaid Bare and Green in good Order and. Condition, and fit for 
bowling, and to leave the ſame at the Expiration of the ſaid Leaſe, with the 
' reſt of the Premiſſes, in good Order and Condition; and that he or his ſaid 
Wife, would not do or commit, or ſuffer to be done or committed, any willful. 
Waſte,- Spoil or Damage in or upon the ſaid Premiſſes; and that if any 
Part of*the ſaid Premiſſes ſhould during the ſaid Term, be digged or bro- 
ken up for the raiſing or taking away of Brick-Earth, Sand or Gravel, the 
ſd Respoxpents ſhould in ſuch Caſe pay the AeetLLanTs, their Succeſ- 
S. ſors or Aſſigns, 1000. for every Acre that ſhould be ſo dug or broken 
up, and ſo in Proportion for a greater or leſſer Quantity than an Acre. 
The ResponpenTs executed a Counter Part of ſuch Leaſe, and after- 
wards the ResponpenTs in purſuance thereof entred upon the demiſed 
Premiſſes, and. finding the Bare a great many Feet higher than the Field 
adjoining to it, which render'd it Cold and Bleak in the Winter ; which 
hinder'd ſeveral Cuſtomers from uſing the ſaid Bare in the Winter ; they 
were adviſed to be at the Expence to fink the Bare lower, and plant a 
Fence or Hedge round it to ſhelter it from the Wind, and accordingly in 
the Month of October 1726, the ReseonDENTSs begun to make the ſaid Bare 
lower by digging up the ſame. | 15 
That the Reſpondents finding the Soil of the Bare to conſiſt for the moſt 
Part of Sand and Gravel, in order to enable them to defray the Expence of 
ſinking ſuch Bare lower, and putting the ſame in order again for bowling, 
did contract to ſell Part of the Sand and Gravel dug out of the ſaid Bare, 
| in order to make the ſame lower. | 
Bill fil'd, zoth ? The AePELLANTs the 20th of February 1726, exhibited their Bill in 
Febr. 17265 the High Court of Chancery againſt the ReseonpenTs, thereby praying 
that the ReseonpenTs might be reſtrained from breaking up or digging 
the ſaid Bare, or any other Part of the ſaid Premiſſes, and from com- 
mitting any Waſte or Spoil thereon, and from diſpoſing of, or removing 
any of the Gravel then remaining on the Premiſſes. 
are 2936 he AeeELLANTs, before the ReseonnenTs were ſerved with any 
| Proceſs to appear to, and anſwer ſuch Bill, obtained an Order of the ſaid 
Court made ex Parte, for an Injunction to ſtay the ReseonDENTSs, their 
- Servants, Workmen and Agents, from breaking up, or digging the ſaid 
Bare, and from committing any Waſte on the Premiſſes, and from re- 
moving or diſpoſing of the Gravel then dug on the Premiſſes, until the 
ReseonDENTs ſhould have anſwered the ſaid Bill, and the ſaid Court ſhould 
take other Order to the contrary, which Injunction iſſued accordingly. 
Anſwer, 6th 4+ The 6th of March, 276, the ResronpenTs put in their Anſwer to 
Marcb, 1726 Fthe ſaid Bill, and thereby (inter alis) ſet forth the ſaid Reaſons for their 
3 altering and lowering the ſaid Bare as is before mentioned, and inſiſted on 
their Right of digging up the faid Bare on Payment of 100. per Acre, and 
undertaking to make the ſaid Bare in. a better Condition than the ſame was 
before the digging up the ſame, and ſo to leave the ſame at the End of the 
ſaid Term — Ne 
That the 828 having obtained an Order upon coming in of 
their Anſwer, to diſſblve the faig Injunction, unleſs the AepELLANTs 
ſhould ſhew Czuſe to the contrary, _. : | 
Onder, 14h + The 14 of March 1926, hen the Areritants came to ſhew Cauſe 
March, 1726 f why the ſaid Injunction ſhould nbt be diſſolved, the Lord Chancellor, on 
hearing of Counſel on both ſides, diſallow' d the Cauſe ſhew'd, and ordered 
that the ſaid Injunction ſhould be diſſolved ; the ResyoxpeNTs conſenting 
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MX the AeetLLants ſhould bring an Action of Debt or Trover to plea@ | 
thereto, ſo that the ſame might be tryed the then next Term. 
From which laſt mentioned Order the AppeLLanTs have appealed, and 
| Infiſt on the following Objection, ſtated in their Petition of Appeal. 

QbjeRion. For that the AyeELLANzs inſiſt, That the ResvoxpenTs being Tenants 
for Years, had no Right to commit Waſte,.and were alfo by an expreſs Cove- 
nant in the ſaid Leaſe reſtrained from committing any willful Waſte in the 
ſaid -Bare and Green, and that the Covenant 8 the REeseoNDENTS 

agreed to pay the AeeELLANnTs after the Rate of 100 J. per Acre, for ſuch 

Part as they ſhould dig or e up, for raiſing of Gravel, Sand or Brick- 
Earth, ought not to be con as a Licence for ſo+ doing, but ought 
to be taken as a Penalty the more. eſſectually to: reſtrain the ReseonpenTs 
from the Commiſſion of Waſte, and that therefore the faid Injunction ought 
to have been continued till the Hearing of the ſaid Cauſe; for that other- 
wiſe the ResgpoxpenTs would. in the mean time. dig up the Premiſſes, 

and the Apyertants be without Remedy; n 

Aaſwer . To which Objection the ReseompenTs anſwer, That the 180 J. per Acre 

keequired t6 be paid for every Acre of the ſald Premiſſes which ſhould be 
dug or broken up, was not intended as a Penalty, but as à Satisfaction and 
Recompence for ſuch part of the Premiſſes as ſhould be dug or broken up 
during the ſaid Term; and that ſuch digging and breaking up the ſaid 

Prem ĩſſes ought not to be deemed committing any Waſte.  *'_ 

3. That the ReseonpenTs humbly inſiſt, That in Caſe the ArzerLLants' 
conceive theinſelves to be aggrieved by the RegronpenTs digging up the 
ſaid Premiſſes, they may have their Remedy at Law againſt the Rxsrox - 
pENTs by Action of Trover or other Action; and that there is no Reaſorr 
for a Court of Bailey. to interpoſe, by granting any Injunction to reſtrain 
the ResronpenTs from digging up the ſaid Bare, eſpecially ſince the . 
digging in the manner aforeſaid is manifeſtly for the Improvement thereof. 

Wherefore, and for divers other Reafons, - the .Reſpondents' humbly infif 
. 2227 75 ſaid Order of the 14th of March 192 65 75 juſt and —_— 2 
', end according to the Rules of Equity, and pray that the ſame may be 
affirmed by your Lordſbips, and the ſaid Appeal be diſmiſſed with Cofts. 


P. Yorks, 
Order Bed lee 09" of tie , of Wear 
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